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STATE OF NORTH CAROLINA
COUNTY OF UNION
IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
CASE NO.: 07-CVS-03186
A-1 PAVEMENT MARKING, LLC, 
                     Plaintiff,
v.
APMI CORPORATION, LINDA BLOUNT  and GARY BLOUNT,
                     Defendants.

)
)
)
)
)
)
)
)
)
)
)
ORDER

Before the Court is Plaintiff’s Motion for Mandatory Injunction Regarding Motor Vehicle Titles (the “Motion”).  After considering the Motion, the briefs of the parties, and the oral arguments of counsel, the Court DENIES the Motion.
FACTS
Plaintiff A-1 Pavement Marking, LLC (“A-1”) is a North Carolina limited liability company.  Defendant APMI Corporation (“APMI”) is a North Carolina corporation, which formerly operated as A-1 Pavement Marking, Inc. The Court refers to this now extinguished entity as “Old A-1.”  Defendant Linda Blount is the sole shareholder of APMI.  Defendant Gary Blount is the husband of Linda Blount and a former employee of APMI who subsequently became A-1’s General Manager.      
On 21 April 2006, Langevin Ventures, LLC (Plaintiff’s predecessor in name and interest) agreed to purchase the assets of Old A-1 pursuant to an Asset Purchase Agreement (the “APA”).  Under the terms of the APA executed by Plaintiff and APMI, Plaintiff agreed to pay $1.5 million for Old A-1’s assets, with $500,000.00 to be paid at closing and the remaining balance due pursuant to the terms of a promissory note (the “Promissory Note”) and a security agreement (the “Security Agreement”) executed contemporaneously with the APA.  Exhibit A to the Security Agreement lists the assets that were to serve as collateral for the Promissory Note.  Included in Exhibit A is “Truck 107,” which “is a thermoliner, or large vehicle used to paint lines on roadways.”  (Pl’s. Mot. ¶ 12.)  Although the Security Agreement does not expressly prohibit Plaintiff from selling, transferring, or encumbering the collateral identified in Exhibit A, Plaintiff does warrant and acknowledge therein that its debt under the Promissory Note constitutes a first lien on the collateral.  (Blount Aff., Ex. C.)    
On 13 November 2007, Plaintiff filed suit against Defendants asserting claims for (1) breach of contract, (2) conversion, and (3) unfair competition and unfair and deceptive acts and practices. Plaintiff has since amended its Complaint twice to allege additional claims against Defendants.  Plaintiff claims that APMI failed to deliver certain assets of Old A-1 free and clear of liens, as required by the terms of the APA, and that it wrongfully converted assets belonging to Plaintiff.  Defendants have answered and filed counterclaims alleging, among other things, that Plaintiff has breached its obligation under the APA to assume all long-term and current liabilities of Old A-1.  
On 10 December 2007, the Court entered a preliminary injunction order by consent.  The preliminary injunction required Plaintiff to give Defendants ten (10) days notice before disposing of certain assets, including Truck 107.  
When the parties entered into the APA, Old A-1 was leasing Truck 107.  (Langevin Aff. ¶ 7, Feb. 20, 2009.)  Old A-1 entered into the lease in or around February 2002. According to Blount, Old A-1 always intended to purchase Truck 107, but it settled on a lease transaction when it could not finance the purchase price.  (Blount Aff. ¶ 5.)   (Pl’s. Reply Br. 1–2.)  Thereafter, Old A-1 spent approximately $25,000 to restore Truck 107 to a workable condition.  (Blount Aff. ¶ 6.)  As a result, Defendants “always viewed [Truck 107] as an asset of [Old A-1] and always intended to purchase the truck at the end of the Lease.”  (Blount Aff. ¶ 7.)  
When Plaintiff purchased Old A-1’s assets from APMI, it took over the lease payments on Truck 107. Plaintiff contends Defendants failed to advise it during negotiations related to the APA that Truck 107 was under lease.  Regardless, Plaintiff must have quickly discovered that the lease existed, given that it made the balance of the payments due under the lease.   (Langevin Aff. ¶ 8, Feb. 20, 2009.)  In or around January 2007, Plaintiff made the final lease payment on the truck and thereafter purchased it outright for $14,884.72.  (Langevin Aff. ¶ 9, Feb. 20, 2009.)   Plaintiff, however, never received title to Truck 107 following the sale.  (Langevin Aff. ¶¶ 10–12, Feb. 20, 2009.)  Instead, the leasing company delivered the title to Linda Blount. In her affidavit, Linda Blount surmises that the leasing company delivered the title to her because her address appeared on the lease documents.  (Blount Aff. ¶ 9.)  (Blount Aff. ¶ 9.)    
On or about 22 January 2009, Plaintiff sold Truck 107 to a third party for approximately $90,000.  (Langevin Aff. ¶ 13, Feb. 20, 2009.)  The record contains no explanation as to how a truck valued at approximately $15,000 in January 2007 sold two (2) years later for a price that was five (5) times its 2007 sale price.  Moreover, Plaintiff either knew it did not have title to the truck at the time it sold it to the third-party buyer or failed to make reasonable inquiry as to its whereabouts before agreeing to the sale. Plaintiff claims to have been “surprised to find [it] did not have the title for Truck 107” at the time of its sale to the third-party buyer.  (Langevin Aff. ¶ 13, Feb. 20, 2009.)  Plaintiff also did not give Defendants the ten (10) days notice required by the consent preliminary injunction before disposing of Truck 107.  (Defs.’ Br. Opp. Mot. 2.)
The third-party buyer for Truck 107 has tendered payment to Plaintiff and is demanding that Plaintiff deliver title to the truck. The record offers no explanation for why a buyer would pay $90,000 in cash for a vehicle without insisting on the simultaneous tender of title.  (Langevin Aff. ¶ 14, Feb. 20, 2009.)  In the meantime, Plaintiff has used some of the $90,000 sale proceeds to help it make payroll and otherwise fund its operations.  (Pl’s. Br. Supp. Mot. 3; Langevin Aff. ¶ 17, Feb. 20, 2009.)  
Defendants have refused to surrender the title unless Plaintiff agrees to use the $90,000 sale proceeds to pay down Plaintiff’s debt under the Promissory Note.  (Defs.’ Br. Opp. Mot. 2.)  Plaintiff responds that Defendants have no right to the proceeds because APMI never had a valid security interest in Truck 107.  (Pl’s. Br. Supp. Mot. 5–9.)  Plaintiff asserts “that the third-party purchaser will seek to un-wind the deal and demand the return of his $90,000 if he does not get the title soon.”  (Langevin Aff. ¶ 14, Feb. 20, 2009.)
Additionally, the third-party buyer told Plaintiff during the sale negotiations that he intended to use Truck 107 to complete several paving projects in Alabama.  (Langevin Aff. ¶¶ 12–13, Mar. 11, 2009.)  Thus, Plaintiff fears it may be on the hook for damages associated with the third-party buyer’s failure to perform his contracts if Plaintiff is unable to convey title to Truck 107.  (Langevin Aff. ¶¶ 14–15, Mar. 11, 2009.)  Plaintiff also asserts that its reputation in the business community is suffering because of its inability to deliver title to the third-party buyer.  (Langevin Aff. ¶ 15, Mar. 11, 2009.)     
ANALYSIS
“Mandatory injunctions are disfavored as an interlocutory remedy[]” because, rather than maintaining the status quo (as is the case when a prohibitory injunction issues), a mandatory injunction effectively alters it.  Roberts v. Madison County Realtors Ass’n, 344 N.C. 394, 400, 474 S.E.2d 783, 787–88 (1996).  Nevertheless, a trial court may issue a mandatory injunction via interlocutory order where a plaintiff provides proof of “serious irreparable injury to the [plaintiff] if the injunction is not granted, no substantial injury to the [defendant] if the injunction is granted, and predictably good chances of success on the [merits].”  Id. at 400, 474 S.E.2d at 788; see also N.C. State Highway & Pub. Works Comm’n v. Brown, 238 N.C. 293, 296, 77 S.E.2d 780, 782 (1953) (holding that, ordinarily, a mandatory injunction will not issue, “except where the [threatened] injury is immediate, pressing, irreparable, and clearly established”).  An “irreparable” injury is one that cannot be remedied by money damages.  Frink v. N.C. Bd. of Transp., 27 N.C. App. 207, 209, 218 S.E.2d 713, 714 (1975).    
Plaintiff is not entitled to a mandatory injunction for three (3) reasons.  First, Plaintiff presents no compelling evidence that it will suffer “serious irreparable injury” should it be forced to unwind the sale of Truck 107.  That Plaintiff may need to return the $90,000 purchase price to its third-party buyer is certainly not evidence of irreparable injury.  Similarly, Plaintiff’s contention that it may be liable to the buyer for consequential damages, or that it may suffer damage to its reputation unless the Court grants immediate injunctive relief, fails because these harms are (1) speculative, (2) not irreparable, as Plaintiff will, at worst, be liable for money damages to the third-party buyer, and (3) due almost entirely to Plaintiff’s own lack of diligence and its failure to abide by the Court’s consent preliminary injunction.
Had Plaintiff made any effort to search for the title to Truck 107 before selling the vehicle to a third-party buyer, and had it given notice to Defendants that it intended to sell the truck (as the Court ordered it to do), Plaintiff would have known in advance of any sale that:  (1) it did not have the title; and (2) Defendants were contesting Plaintiff’s right to sell the truck without agreeing to apply the proceeds to the balance of the Promissory Note.  At that point, Plaintiff could have sought relief from the Court before selling the truck, thus avoiding liability to the third-party buyer.
Second, granting a interlocutory mandatory injunction may well result in substantial injury to Defendants because there are legitimate questions as to:  (1) whether the purported lease governing Truck 107 was, in fact, a disguised secured transaction when it was transferred to Plaintiff as part of the APA; and (2) whether, as a result, APMI holds a purchase money security interest in Truck 107, which, in turn, entitles APMI to the proceeds of any sale of the asset.
With respect to the first of these issues, the significant and unexplained disparity between the $14,884.72 that Plaintiff paid for Truck 107 following the expiration of the lease and the $90,000 the vehicle fetched two (2) years later raises a genuine issue as to whether Plaintiff obtained the truck for nominal consideration in comparison to its fair market value.  If so, the Court could find that the lease was, in fact, “a disguised security agreement for the sale of goods,” Beau Rivage Plantation, Inc., v. Melex USA, Inc., 112 N.C. App. 446, 450, 436 S.E.2d 152, 154 (1993), which, in turn, would mean Truck 107 was properly classified as an asset for purposes of APMI’s Security Agreement and Promissory Note.
Moreover, contrary to Plaintiff’s contention, APMI does hold a purchase money security interest in the assets listed in Exhibit A of the Security Agreement.  Section 25-9-103(b)(1) of the North Carolina Uniform Commercial Code-Secured Transactions (“UCC”) provides that “[a] security interest in goods is a purchase-money security interest . . . [t]o the extent that the goods are purchase-money collateral with respect to that security interest.”  N.C. Gen. Stat. § 25-9-103(b)(1) (2007).  The UCC defines “purchase-money collateral” to include “goods or software that secures a purchase-money obligation incurred with respect to that collateral” and further defines a “purchase-money obligation” as “an obligation of an obligor incurred as all or part of the price of the collateral or for value given to enable the debtor to acquire rights in or the use of the collateral if the value is in fact so used.”  N.C. Gen. Stat. § 25-9-103(a)(1) & (2) (2007). 
In this case, Plaintiff acquired the business and assets of Old A-1 for $1.5 million.  Pursuant to the APA, Plaintiff agreed to pay $500,000 in cash at closing, execute a Promissory Note for the $1 million balance, and provide security for the debt via the assets listed in Exhibit A to the Security Agreement (including Truck 107).  On these facts, the Court has little trouble concluding that APMI holds a purchase money security interest in the assets listed in Exhibit A to the Security Agreement, which would include Truck 107 if the lease governing that asset was a “disguised security agreement for the sale of goods.”  Beau Rivage, 112 N.C. App. at 450, 436 S.E.2d at 154. Plaintiff contends that, because it also acquired Old A-1’s intangible property as part of the APA (including Old A-1’s books and records, goodwill, contracts, and service marks), and because APMI took a security interest in at least some of that intangible property, the Security Agreement does not qualify as a purchase money security interest for the sale of goods.  Plaintiff, however, overlooks Section 25-9-103(f) of the UCC, which provides that “a purchase-money security interest does not lose its status as such, even if . . . [c]ollateral that is not purchase-money collateral also secures the purchase-money obligation.”  N.C. Gen. Stat. § 25-9-103(f) (2007).     
	At oral argument (and in a supplemental brief), Plaintiff filed its supplemental brief contrary to the briefing schedule agreed to by the parties and without seeking leave of Court.  The Court warns Plaintiff and its counsel that it will not tolerate further violations of the Court’s orders and rules.   Plaintiff contended that, even if APMI holds a security interest in Truck 107, “[b]ecause APMI did not perfect its security interest in Truck 107, it has no perfected security interest in the proceeds of the sale of Truck 107.”  (Pl’s. Supplemental Br. 3.)  While Plaintiff may be correct that APMI’s security interest in Truck 107 and its proceeds is unperfected, that would not deprive APMI of its rights in the collateral as against Plaintiff.
Plaintiff’s argument confuses the concepts of attachment, perfection, and priority.  Under the UCC, “a security interest attaches to collateral when it becomes enforceable against the debtor with respect to the collateral.”  N.C. Gen. Stat. § 25-9-203(a) (2007).  “[A] security interest is enforceable against the debtor . . . with respect to the collateral” where value has been given, the debtor has rights in the collateral, and one of four other requirements is satisfied, one of those being that the debtor has authenticated a proper security agreement providing a description of the collateral.  N.C. Gen. Stat. § 25-9-203(b) (2007).  The UCC also provides that “[a] security interest attaches to any identifiable proceeds of collateral.”  N.C. Gen. Stat. § 25-9-315(a)(2).  Thus, assuming Truck 107 was properly listed as collateral in the Security Agreement, see supra, and assuming Plaintiff had rights in Truck 107, APMI’s security interest in Truck 107 (and in any proceeds generated by its sale) became enforceable against Plaintiff upon execution of the Security Agreement.  
In contrast, perfection of a security interest under the UCC addresses the steps a secured creditor must take to protect its security interest against third parties.  See In re Firth, 363 F. Supp. 369, 376 (M.D. Ga. 1973) (stating that “[p]erfection of security interests under . . . the Uniform Commercial Code serves the purpose of giving notice to subsequent creditors”); see also Haw. Broad. Co. v. Haw. Radio, 919 P.2d 1018, 1028 (Haw. Ct. App. 1996) (stating that “[t]he purpose of perfection is to protect ‘the secured party . . . against creditors and transferees of the debtor’” (citation omitted)).  
Finally, as between competing secured creditors, the UCC generally determines priority to certain collateral based on which creditor (or creditors) has perfected its security interest.  See N.C. Gen. Stat. § 25-9-322(a)(2) (2007) (“A perfected security interest . . . has priority over a conflicting unperfected security interest . . . .”).  Where more than one secured creditor has perfected its security interest in the collateral, priority is based on the time of perfection.  See N.C. Gen. Stat. § 25-9-322(a)(1) (2007).  
It may well be that APMI’s failure to perfect its security interest in Truck 107 has doomed any claim to recovery of the collateral or its proceeds vis-à-vis third parties.  But Defendants’ principal contention is that Plaintiff has defaulted on the Security Agreement by selling collateral in contravention of APMI’s first lien.  The Court has found no case (and Plaintiff cites none) holding that the failure to perfect a security interest deprives a secured creditor of its remedies against the debtor for default, including its right to demand possession of proceeds in the possession of the debtor following the unlawful sale of the creditor’s collateral.  See generally N.C. Gen. Stat. § 25-9-609 (stating that, following default, a secured party make take possession of its collateral).      
Third and finally, any harm Plaintiff may suffer, should it later be determined that Defendants’ refusal to turn over the title to Truck 107 was wrongful, may be remedied by money damages.  As a result, this provides an independent ground for denying the Motion.  See Frink, 27 N.C. App. at 209, 218 S.E.2d at 714.  
CONCLUSION
	Plaintiff’s Motion for Mandatory Injunction Regarding Motor Vehicle Titles is DENIED.  Defendants’ prayer that Plaintiff be held in contempt of court for violating the consent  preliminary injunction is also DENIED.  Defendants’ prayer that Plaintiff be ordered to turn over any sales proceeds from the sale of the truck is also DENIED, without prejudice to Defendants’ right to pursue such a remedy pursuant to the provisions of the Uniform Commercial Code.  

SO ORDERED, this the 19th day of March, 2009.


					/s/ Albert Diaz
					Albert Diaz
					Special Superior Court Judge  


